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HEADNOTE INDEX

ARREST

Driving while impaired—probable cause for arrest—de novo review—The
unchallenged evidence found by the district and superior courts was sufficient
as a matter of law to support defendant’s arrest for impaired driving. Defendant
admitted that he had consumed three beers before driving; there was a moderate
odor of alcohol about him; his eyes were red and glassy; and defendant passed but
performed imperfectly on the field sobriety tests. Whether an officer had probable
cause to arrest a defendant for impaired driving contains a factual component, and
the proper resolution of the issue requires the application of legal principles
and constitutes a conclusion of law subject to de novo review. State v. Parisi, 639.

CONSTITUTIONAL LAW

Confrontation Clause—cross-examination of State’s principal witness—plea
negotiations for pending charges—potential bias—The trial court violated the
Confrontation Clause in a murder trial by significantly limiting defendant’s cross-
examination of the State’s principal witness concerning plea negotiations for pending
charges against her and her possible bias for the State. Because this witness was
crucial to the State’s case—she was the only witness to provide direct evidence of
defendant’s presence at the crime scene, and no physical evidence linked defendant
to the crime—the error was not harmless beyond a reasonable doubt. State
v. Bowman, 439.

Double jeopardy—hung journey—dismissal by State—Defendant’s second
prosecution for second-degree murder violated his Double Jeopardy rights where a
first trial ended in a hung jury, the State took a voluntary dismissal, and defendant
was retried and convicted after new DNA evidence emerged. Jeopardy continued
after the mistrial, and the State could have retried defendant again without violating
his double jeopardy rights; however, the State made a binding decision not to retry
the case when it made the unilateral choice to enter a final dismissal. That decision
was tantamount to an acquittal. State v. Courtney, 458.

Surrender of Fifth Amendment right to assert Sixth Amendment right—admis-
sion to affidavit of indigency to prove defendant’s age—element of charges—



CONSTITUTIONAL LAW—Continued

In defendant’s trial for abduction of a child and statutory rape charges, the trial
court erred by allowing defendant’s affidavit of indigency to be admitted to prove
his age, which was an element of the charges. The trial court’s decision impermissi-
bly required defendant to surrender one constitutional right—his Fifth Amendment
right against compelled self-incrimination—to assert another—his Sixth Amendment
right to the assistance of counsel as an indigent defendant. State v. Diaz, 493.

CRIMINAL LAW

Sufficiency of evidence—all evidence considered—clarification of prior
case law—The Supreme Court clarified that its opinion in State v. Ward, 364 N.C.
133 (2010), involved the issue of admissibility rather than sufficiency of evidence.
When considering the sufficiency of the evidence to support a criminal conviction, it
does not matter whether any (even all) of the record evidence should not have been
admitted. In other words, all of the evidence—regardless of its admissibility—must
be considered when determining whether there was sufficient evidence to support
a criminal conviction. In addition, the Supreme Court disapproved of the portion
of the Court of Appeals dissenting opinion adopted by the Supreme Court in State
v. Llamas-Hernandez, 363 N.C. 8 (2009), that suggested that the lack of expert tes-
timony identifying the substance in this case as heroin means that the trial court
erred by denying defendant’s motion to dismiss for insufficient evidence. State
v. Osborne, 619.

DIVORCE

Equitable distribution—distributive award—separate property—The trial
court erred in an equitable distribution action by making a distributive award of
separate property to pay a marital debt where the trial court noted that both parties
were in their seventies and might not be able to pay their debts before their deaths.
While N.C.G.S. § 50-20(e) neither explicitly allowed or excluded the use of separate
property to satisfy a distributive award, the rest of the equitable distribution statute
allowed for the distribution only of marital and divisible property. It would be incon-
sistent to read into this section the authority to use separate property to satisfy a
distributive award. Crowell v. Crowell, 362.

DRUGS

Sufficiency of evidence—possession of heroin—all admitted evidence con-
sidered—The trial court did not err by denying defendant’s motion to dismiss a
charge of possession of heroin for insufficiency of the evidence where the evidence
admitted at trial showed that defendant told an investigating officer that she had
ingested heroin, that several investigating officers identified the substance seized
in defendant’s hotel room as heroin, and that the substance field-tested positive for
heroin twice. This and all other record evidence, when considered in its entirety and
without regard to the admissibility of any evidence, was sufficient to show that the
substance at issue was heroin. State v. Osborne, 619.

EVIDENCE

Erroneously admitted in violation of defendant’s constitutional rights—
proof of age at trial—victim’s opinion testimony—The Court of Appeals erred
by concluding that the trial court’s erroneous admission of defendant’s affidavit of



EVIDENCE—Continued

indigency to prove his age in his trial for abduction of a child and statutory rape was
not harmless beyond a reasonable doubt and granting defendant a new trial. The
State was not required to prove defendant’s exact date of birth; the victim’s opin-
ion testimony was competent as to the issue of defendant’s age; and other evidence
admitted at trial—the testimony of the victim (who had attended high school with
defendant and had engaged in an intimate relationship with him for several months)
that defendant was born in November 1995—Ieft no reasonable possibility that the
jury would have unduly relied on defendant’s affidavit of indigency to convict him.
State v. Diaz, 493.

JUVENILES

Delinquency—disorderly conduct—sufficiency of evidence—There was suf-
ficient evidence to withstand a juvenile’s motion to dismiss a charge of disorderly
conduct where the State presented evidence tending to show that the juvenile threw
a chair at his brother across a high school cafeteria where other students were
present; the juvenile then ran out of the cafeteria; the juvenile cursed at the school
resource officer, who handcuffed him; other students became involved and cursed
at the officer; and the officer arrested another student during the confrontation. In
re T.T.E., 413.

Delinquency—petition—disorderly conduct—sufficient allegation—Where
the delinquency petition charging a juvenile with disorderly conduct substantially
tracked the language of the statute, N.C.G.S. § 14-288.4, the juvenile and his parents
had sufficient notice of, and the trial court had subject matter jurisdiction over, the
charged offense. In re T.T.E., 413.

POSSESSION OF STOLEN PROPERTY

Doctrine of recent possession—possession two weeks after items stolen—
The evidence presented of defendant’s possession of stolen goods was sufficient to
support her convictions for felonious breaking and entering and felonious larceny
under the doctrine of recent possession. Defendant acknowledged that she had con-
trol and possession of the stolen items, in the bed of her pickup truck, on a date two
weeks after the items allegedly were stolen. State v. McDaniel, 594.

PROBATION AND PAROLE

Revocation—after expiration—no finding of good cause—The trial court erred
by revoking defendant’s probation without a finding that good cause for doing so
existed. The trial court’s judgment contained no findings referencing the existence
of good cause, and the record was devoid of any indication that the trial court was
aware that defendant’s probationary term had expired when it entered its judgments.
The case was remanded for a determination of good cause because the Supreme
Court was unable to determine from the record that no evidence existed that would
allow a determination of good cause. State v. Morgan, 609.

SATELLITE BASED MONITORING

Mandatory lifetime SBM monitoring—Fourth Amendment balancing test
—bodily integrity and daily movements—North Carolina’s satellite-based
monitoring (SBM) program, N.C.G.S. § 14-208.40A(c) and 14-208.40B(c), was held
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unconstitutional as applied to individuals in defendant’s category—those who were
subject to mandatory lifetime SBM based solely on their statutorily defined status
as a “recidivist” who also had completed their prison sentences and were no lon-
ger supervised by the State through probation, parole, or post-release supervision.
Recidivists, as defined in the SBM statute, did not have a greatly diminished privacy
interest in their bodily integrity or their daily movements; the SBM program con-
stituted a substantial intrusion into those privacy interests; the State failed to dem-
onstrate that the SBM program furthered its interest in solving crimes, preventing
crimes, or protecting the public. State v. Grady, 509.

SEARCH AND SEIZURE

Probable cause—warrant—probable cause—Probable cause for a warrant
to search a vehicle did not exist where the officer had the necessary information
but did not include it in the affidavit. Some of that information was contained in an
unsworn attachment listing the property to be searched. State v. Lewis, 576.

Thumb drive—multiple files—one opened—expectation of privacy in remain-
ing files—A detective’s search of a thumb drive was not authorized under the pri-
vate-search doctrine in a prosecution for multiple counts of sexual exploitation of
a minor. Defendant’s girlfriend found an image of her granddaughter on defendant’s
thumb drive while looking for something else. She took the thumb drive to the
sheriff’s department, and a detective, while looking for the image the grandmother
had reported, found other images that he believed might be child pornography. He
then applied for a search warrant for the thumb drive and other property of defen-
dant. The mere opening of a thumb drive and the viewing of one file does not auto-
matically remove Fourth Amendment protections from the entirety of the contents.
Digital storage devices organize information essentially by means of containers
within containers. The detective here did not have a virtual certainty that nothing
else of significance was in the thumb drive and that its contents would not tell him
anything more that he had already been told. State v. Terrell, 657.

Warrant—search of residence—probable cause—A search warrant did not
establish probable cause to search a residence where it did not connect defendant
with the residence and provided no basis for the magistrate to conclude that evi-
dence of the robberies being investigated would likely be found inside the home.
State v. Lewis, 576.

TERMINATION OF PARENTAL RIGHTS

Disposition—not an abuse of discretion—The trial court did not abuse its discre-
tion by concluding that termination of respondent’s parental rights was in the best
interests of two children. The trial court appropriately considered the factors stated
in N.C.G.S. § 78-1110(a) when determining their best interests, and the determina-
tion that respondent’s strong bond with the children was outweighed by other fac-
tors was not manifestly unsupported by reason. In re Z.L.W., 432.

Failure to make reasonable progress—direct or indirect factors leading to
removal—The Court of Appeals erred by reversing the trial court’s order terminating
respondent-mother’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(2) for failure
to make reasonable progress in correcting the conditions that led to her daughter’s
removal from her home. “Conditions of removal,” as contemplated by N.C.G.S.
§ 7B-1111(a)(2), includes all of the factors that directly or indirectly contributed to

viii



TERMINATION OF PARENTAL RIGHTS—Continued

causing the juvenile’s removal from the parental home. Where an act of domestic
violence and the discovery of an unexplained bruise on the daughter’s arm led to her
removal from her home, respondent-mother’s failure to make reasonable progress
to comply with her court-ordered case plan—for example, by abusing her Adderall
prescription, failing to pass or submit to drug tests, and failing to complete a neuro-
psychological examination or participate in therapy—supported the trial court’s
termination of her parental rights. In re B.O.A., 372.

Neglected juvenile—sufficiency of evidence—The trial court’s conclusion that
grounds existed pursuant to N.C.G.S. § 78-1111(a)(9) was sufficient in and of itself
to support termination of respondent’s parental rights. Furthermore, the trial court
made sufficient findings in determining that termination was in the best interests of
the child. In re T.N.H., 403.

No-merit brief—error by Court of Appeals—review of merits by Supreme
Court—goal of resolving case expeditiously—After determining that the Court
of Appeals erred in a termination of parental rights case by failing to conduct an inde-
pendent review of the issues set out in a no-merit brief, the Supreme Court elected
to conduct its own review of those issues in the interest of expeditiously resolving
the case. The Supreme Court concluded that the trial court’s order was supported by
competent evidence and based on proper legal grounds. In re L.E.M., 396.

No-merit brief—independent review of issues by appellate court—The Court
of Appeals erred by dismissing respondent-father’s appeal from an order terminat-
ing his parental rights where respondent’s attorney filed a no-merit brief pursuant to
N.C. Rule of Appellate Procedure 3.1(d). The Supreme Court concluded that Rule
3.1(d) mandates an independent review on appeal of the issues contained in a no-
merit brief, and it overruled the Court of Appeals decision to the contrary in In re
L.V, 814 S.E.2d 928 (N.C. Ct. App. 2018). In re L.E.M., 396.

Willful abandonment—due consideration of dispositional factors—Sufficient
evidence existed to support the termination of respondent’s parental rights based
upon the willful abandonment and willful failure to pay child support. The trial court
did not abuse its discretion in determining that termination would be in the chil-
dren’s best interests. In re E.H.P., 388.

ix
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CROWELL v. CROWELL
(372 N.C. 362 (2019)]

ANDREA KIRBY CROWELL
V.
WILLIAM WORRELL CROWELL

No. 31A18
Filed 16 August 2019

Divorce—equitable distribution—distributive award—separate
property
The trial court erred in an equitable distribution action by mak-
ing a distributive award of separate property to pay a marital debt
where the trial court noted that both parties were in their seven-
ties and might not be able to pay their debts before their deaths.
While N.C.G.S. § 50-20(e) neither explicitly allowed or excluded the
use of separate property to satisfy a distributive award, the rest of
the equitable distribution statute allowed for the distribution only
of marital and divisible property. It would be inconsistent to read
into this section the authority to use separate property to satisfy a
distributive award.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided
panel of the Court of Appeals, 809 S.E.2d 325 (N.C. Ct. App. 2019),
affirming in part and vacating in part a judgment and order entered on
15 August 2016 by Judge Christy T. Mann in District Court, Mecklenburg
County. On 20 September 2018, the Court allowed plaintiff’s petition for
discretionary review of additional issues. Heard in the Supreme Court
on 14 May 2019 in session in the Pitt County Courthouse in the City of
Greenville pursuant to section 18B.8 of Chapter 57 of the 2017 Session
Laws of the State of North Carolina.

Law Office of Thomas D. Bumgardner, PLLC, by Thomas D.
Bumgardner, for plaintiff-appellant.

Hamilton Stephens Steele + Martin, PLLC, by Amy E. Simpson,
for defendant-appellee.

BEASLEY, Chief Justice

In this case, we consider whether the Court of Appeals erred by
upholding the trial court’s distributive award in an equitable distribu-
tion action which contemplates the use of a spouse’s separate property.
We hold that it did. Plaintiff raised an additional issue for discretionary
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review pertaining to corporate standing under North Carolina’s equita-
ble distribution statute, which we granted. We conclude that discretion-
ary review of this issue was improvidently allowed.

I. Factual and Procedural Background

Plaintiff Andrea Crowell and defendant William Crowell were mar-
ried in 1998 and divorced in 2015. Plaintiff initiated this action by filing
a complaint on 17 February 2014 in District Court, Mecklenburg County,
seeking equitable distribution of the parties’ marital property, alimony,
and postseparation support. Defendant filed an answer and counter-
claim for equitable distribution. Following a three-day hearing, on
15 August 2016, the trial court entered an equitable distribution order
and an order denying plaintiff’s request for an award of alimony, the
latter of which was not appealed. The trial court’s decision regarding
equitable distribution is the only decision on appeal.

The trial court found that the parties married in July 1998, legally
separated in September 2013, and divorced in April 2015. No children
were born of their marriage. The court found that defendant started
several small real estate and development companies before the parties
were married which he claimed were his separate property on the date of
separation, but plaintiff claimed that she had a marital interest in each
of them. The trial court found that after their marriage, the parties main-
tained a lavish lifestyle and lived significantly beyond their means. To
fund their lifestyle, defendant sold his separate real and personal prop-
erty and procured loans from the companies he owned.

When defendant began suffering from memory loss and demen-
tia in 2011, his daughter from a previous marriage, Elizabeth Temple,
was named president of the companies. Temple reviewed the company
books and determined that both parties were borrowing money from the
companies to the detriment of the companies and the other sharehold-
ers. Moreover, the companies were paying defendant inordinately high
salaries and distributions. The court found that the loans “were made
during the parties’ marriage and most of the loaned money can be traced
through deposits directly into the parties’ personal joint bank account,
to pay off personal credit cards, to purchase real estate in their per-
sonal name[s], and to [pay] expenses that had to be theirs personally.”
Although plaintiff claimed at trial that she had no knowledge of these
loans, the court found her testimony not credible.

On the date of separation, the parties had incurred a significant
amount of marital debt, which the trial court’s findings detailed. This
included debts to a majority of the companies in which defendant held
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an ownership interest. The marital home, the primary marital asset,
was sold after the date of separation for $1,075,000, the net proceeds of
which were $230,657. Of that amount, $144,794 was distributed to plain-
tiff and $85,863 was distributed to defendant. The trial court found that
plaintiff possessed two pieces of separate property at the time of sepa-
ration—14212 Stewart’s Bend Lane and 14228 Stewart’s Bend Lane, in
Charlotte, North Carolina (hereinafter, the “Stewart’s Bend Properties”).
The court noted that the parties also had stipulated to this effect in the
final pretrial order.

The record indicates and the parties do not dispute that both of
the Stewart’s Bend Properties were acquired in the early 2000s by CKE
Properties, LLC (“CKE”).! According to the final pretrial order, plaintiff
is “100% Owner” of CKE” and “the [o]nly purpose of the company is to
own the real estate she purchased through a 1031 exchange using her
separate funds.” At issue in this appeal is the trial court’s disposition of
these two pieces of plaintiff’s property.

14212 Stewart’s Bend Lane

Plaintiff obtained two loans applicable to the 14212 Stewart’s Bend
Lane property. Although these loans were in plaintiff’s name only, the
trial court concluded that they were marital debts because the loans
were obtained during the marriage and the proceeds were used for a
marital purpose. The court distributed the debts, along with this parcel
of separate real property to plaintiff; however, the court gave defendant
credit for payments he made towards these loans between the dates of
separation and divorce.

14228 Stewart’s Bend Lane

As to the 14228 Stewart’s Bend property, the trial court found that
defendant obtained a loan secured by the property during the marriage
but the proceeds were used for a marital purpose. The court distrib-
uted this marital debt to plaintiff, along with the underlying separate
real property. Defendant made payments towards the loan between
the dates of separation and divorce, and the court gave him credit for
those payments.

The trial court noted that before the date of divorce in 2015, hus-
band asked plaintiff to sell the house and lot at this address to eliminate
the marital debt and divide the proceeds between them, but plaintiff

1. The final pretrial order states that CKE purchased both properties in 2002. The
Rule 9(d) supplement to the record contains warranty deeds and property appraisals pur-
porting to show that these properties were acquired in 2003.
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refused to do so. Shortly after that, plaintiff “gifted” the home to her son
Gentry Kirby.2 The court found that at the time of this gift, the property
was worth $390,000, “resulting in a $100,000 ‘gift’ of equity to Mr. Kirby.”
The court found the transfer to be fraudulent as intended to deceive
creditors and that Kirby was not a good faith purchaser. Therefore, the
court found that the home and/or equity in the property may be consid-
ered when “determining the equitable distribution of the property and/or
the distributive award that Plaintiff/Wife may be required to pay.” The
court further found that “Mr. Kirby does not need to be a party to this
lawsuit in order for the Court to consider this property and the disposi-
tion thereof as part of this litigation.”

Distributive Award

Ultimately, the trial court determined that the property should be
divided equally, and that, to accomplish this result, plaintiff must pay
defendant a distributive award of $824,294. The court noted that both
parties are in their mid-seventies, that neither party was employed at the
time, that defendant would not be able to obtain employment because
of his physical condition, and that “[n]either party has any liquid mari-
tal property left.” The court further found that due to a number of fac-
tors, “[t]here was no choice but to distribute all the debts to Defendant/
Husband . . . which results in a heavy burden he may never be able to pay
before his death and a distributive award owed by Plaintiff/Wife that she
may never be able to pay before her death.”

Noting that plaintiff lacks the means and ability to pay the $824,294
distributive award in full, the trial court stated in pertinent part:

198. ... The Court finds [plaintiff] has the ability to pay the
distributive award only as follows:

b) 145 Myer’s Mill & 14212 Stewart’s Bend:
Plaintiff/Wife shall be entitled to keep 14512 Myer’s Mill
so that she may continue to reside there. Plaintiff/Wife
will sell 14212 Stewart’s Bend and pay the net proceeds
to Defendant/Husband.

c) 14228 Stewart’s Bend: Plaintiff/Wife can obtain a
deed to this house back from Mr. Kirby, sell the property
and distribute the net proceeds to Defendant/Husband

2. Plaintiff transferred 14228 Stewart’s Bend Lane to Kirby on or about 29 May 2015.
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or she can have Mr. Kirby pay to Defendant/Husband
$90,000 which represents the majority of equity he
gained during the fraudulent “gift/transfer” to him of
this property.

In the distributive portion of the order, the trial court ordered plain-
tiff to do as follows:

b) ... 14212 Stewart’s Bend: Within thirty (30) days of
the date of the execution of this Judgment/Order Plaintiff/
Wife shall sign a listing agreement with a realtor selected
by Defendant/Husband and will take all efforts to sell
14212 Stewart’s Bend for fair market value. Plaintiff/Wife
will cooperate with price reductions and repair requests
recommended by the real estate agent and will accept any
unconditional offer made within 2% of the then asking price.
All of the net proceeds shall be paid to Defendant/Husband.

c) 14228 Stewart’s Bend: Within sixty (60) days of the
date of the execution of this Judgment/Order Plaintiff/
Wife shall sign a listing agreement with a realtor selected
by Defendant/Husband and will take all efforts to sell
this home for fair market value; OR Mr. Kirby will pay to
Defendant/Husband $90,000 which represents the majority
of the equity he gained during the fraudulent “gift/transfer”
to him of this property.

Plaintiff appealed.

In a partially divided decision filed on 2 January 2018, the Court of
Appeals affirmed in part and vacated in part the trial court’s equitable
distribution judgment and order. Crowell, 809 S.E.2d 325. In relevant
part, the majority upheld the portion of the order directing plaintiff to
sell the Stewart’s Bend Properties. Id. at 331, 339. It determined that

where the trial court was properly considering—not dis-
tributing—plaintiff’s separate property in distributing the
marital estate, specifically considering plaintiff’s ability to
pay a distributive award to defendant, the trial court did
not abuse its discretion in ordering plaintiff to liquidate
separate property in order to pay the distributive award.

Id. at 339. On this basis, the majority also concluded that neither CKE
nor Kirby was a necessary party to the action in order for the trial court
to order plaintiff to take action affecting title to the Stewart’s Bend
Properties, notwithstanding any respective ownership interests in those
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properties they may possess. Id. at 333-334. As to the alternate $90,000
amount that Kirby was ordered, in the alternative, to pay, the panel
unanimously concluded that the trial court lacked jurisdiction to require
Kirby to pay funds to defendant where he was not a party to the action,
and struck that portion of the order. Id. at 334.

In a separate opinion concurring in part and dissenting in part, Judge
Murphy dissented from the majority’s determinations that CKE was not
a necessary party and that Kirby was not a necessary party except as to
the alternative money judgment against him. Id. at 339 (Murphy, J., con-
curring in part and dissenting in part). The dissent disagreed with the
majority’s determination that “the trial court . . . merely considered the
separate [Stewart’s Bend Properties] in distributing the marital estate.”
Id. at 340. Rather, the dissent concluded that “[i]nstead of considering
the separate property, the trial court improperly restricted the abilities
and rights of CKE,” which “must list the property at 14212 Stewart’s
Bend and pay proceeds to [d]efendant,” and “Kirby, [who] must transfer
title of 14228 Stewart’s Bend to [p]laintiff” to be sold. Id. Thus, as the dis-
senting judge reasoned, the trial court improperly “entered an equitable
distribution judgment and order affecting the rights and interests of par-
ties not joined in the action.” Id.? In sum, the dissent concluded that
“CKE and Kirby are necessary parties to this action, and the trial court
lacked the power to require their action or affect their rights without
first being joined as parties.” Id.

Plaintiff appealed as of right based upon the dissenting opinion. She
also sought discretionary review of additional issues, which this Court
granted in part on 20 September 2018.

II. Discussion

Plaintiff contends that the Court of Appeals erred by sanctioning
the trial court’s distribution of her separate property contrary to North
Carolina law. This is a question of statutory interpretation, and where
questions of statutory interpretation exist, this Court reviews them de
novo. In re Foreclosure of Vogler Realty, Inc., 365 N.C. 389, 392, 722
S.E.2d 459, 462 (2012). We agree with plaintiff.

In equitable distribution actions, Section 50-20 of the North
Carolina General Statutes authorizes trial courts to distribute marital

3. The dissent opined that, in addition, the trial court’s order prevents these non-parties
from raising defenses and protections under the Uniform Fraudulent Transfer Act or exercis-
ing their constitutional rights to a jury trial. Crowell, 809 S.E.2d 340. As we resolve this case
upon other grounds, we need not reach this additional basis for the dissenting opinion.
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and divisible property between divorcing parties. See N.C.G.S. § 50-20(a)
(2017) (“Upon application of a party, the court shall determine what is
the marital property and divisible property and shall provide for an equi-
table distribution of the marital property and divisible property between
the parties in accordance with the provisions of this section.”). “Marital
property” is “all real and personal property acquired by either spouse
or both spouses during the course of the marriage and before the date
of separation of the parties, and presently owned.” N.C.G.S. § 50-20(b).
“Separate Property” constitutes “all real and personal property acquired
by a spouse before marriage.” Id.

“Following classification, property classified as marital is distributed
by the trial court, while separate property remains unaffected.” McLean
v. McLean, 323 N.C. 543, 545, 374 S.E.2d. 376, 378 (1988) (citing Hagler
v. Hagler, 319 N.C. 287, 289, 3564 S.E.2d 228, 232 (1987)). “Pursuant to the
Equitable Distribution Act, the trial court is only permitted to distribute
marital and divisible property.” Mugno v. Mugno, 205 N.C. App. 273, 277,
695 S.E.2d. 495, 498 (2010) citing N.C.G.S. § 50-20(a); Hagler, 319 N.C. at
289, 354 S.E.2d. 232. Separate property may not be distributed. See Clark
v. Dyer, 236 N.C. App. 9, 21, 762 S.E.2d 838, 844 (2014) (observing that
the trial court correctly declined to distribute real property it considered
to be separate property “since the trial court cannot distribute separate
property.”). Here, the trial court found, and the parties stipulated, that
both the Stewart’s Bend Properties were plaintiff’s separate property.

The issue is whether the trial court distributed separate property for
purposes of Section 50-20 when it ordered plaintiff to liquidate her sepa-
rate property to pay a distributive award. We hold that it did. We further
conclude that there is no distinction to be made between “considering”
and “distributing” a party’s separate property in making a distribution
of marital property or debt where the effect of the resulting order is to
divest a party of property rights she acquired before marriage.

As an initial matter, the idea that the trial court may “consider” a
spouse’s separate property in making a distribution of the marital prop-
erty appears to have originated in Miller v. Miller, 97 N.C. App. 77,
80, 387 S.E.2d 181, 184 (1990). There, the Court of Appeals held that a
spouse who failed to support his claim that certain debt was marital did
not meet his burden to “present evidence from which the trial court can
classify, value and distribute the property” because

[t]he requirements that the trial court (1) classify and value
all property of the parties, both separate and marital, (2)
consider the separate property in making a distribution of
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the marital property, and (3) distribute the marital prop-
erty, necessarily exist only when evidence is presented to
the trial court which supports the claimed classification,
valuation and distribution.

Id. at 80, 387 S.E.2d at 184 (emphasis added). While this language has
been frequently quoted by the Court of Appeals, until the present case, it
has been in the context of the type of issue presented in Miller—a failure
of one party to present evidence of the proper classification of property
as marital, divisible, or separate.¢ See, e.g., Cushman v. Cushman, 244
N.C. App. 555, 566, 781 S.E.2d 499, 506 (2016); Young v. Gum, 185 N.C.
App. 642, 649 S.E.2d 469 (2007).

N.C.G.S. § 50-20 provides that the trial court making an equitable
distribution will consider separate property in one context only: the trial
court must consider “[a]ny direct contribution to an increase in value
of separate property which occurs during the course of the marriage.”
N.C.G.S. § 50-20(c)(8). Thus, a party who, during the marriage, causes
an increase in value in her spouse’s separate property can receive
some credit for that increase in value during the equitable distribution
proceeding. See Turner v. Turner, 64 N.C. App. 342, 346, 307 S.E.2d 407,
409 (1983) (“If . . . an equity in [separate] property developed during
the marriage because of improvements or payments contributed to by
defendant, that equity (as distinguished from a mere increase in value of
separate property, excluded by the statute) could be marital property,
in our opinion, upon appropriate, supportable findings being made. And
if mot marital property, such equity, if it developed, would be a factor
requiring consideration by the court, along with the other factors
specified in the statute, before determining how much of the marital
property each party is entitled to receive.” (emphasis added)).

“

Here, the trial court’s “consideration” of plaintiff’s separate property
did not occur in the context of whether defendant contributed to an
increase in the property’s value or determining the amount of marital
property and debt that should be distributed to each party. Instead, the
trial court ordered plaintiff to use specific items of separate property to
satisfy marital debt, immediately affecting her rights in that property. As
aresult, to ascertain the legality of this order, we must further determine

4. Taken in context, the reference to “consideration” of separate property contained
in Miller is clearly intended to recognize a trial judge’s undoubted authority to consider
the amount of separate property held by each party in determining the amount of marital
property and debt that should be distributed to each party at the conclusion of the equi-
table distribution process.
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whether a court’s distributive award may reach separate property in
this way.

To resolve the issue, we consider the plain language of the equitable
distribution statute and, to the extent there is any ambiguity, its appar-
ent purpose. Diaz v. Div. of Soc. Servs. & Div. of Med. Assistance, N.C.
Dep’t of Health & Human Servs., 360 N.C. 384, 386-87, 628 S.E.2d 1, 3
(2006). Section 50-20(a) states that the trial court “shall provide for an
equitable distribution of the marital property and divisible property
between the parties in accordance with the provisions of this section.”
Regarding distributive awards, subsection (e) of the statute provides
that, where the presumption in favor of in-kind distribution is rebutted,

the court in lieu of in-kind distribution shall provide for
a distributive award in order to achieve equity between
the parties. The court may provide for a distributive award
to facilitate, effectuate or supplement a distribution of
marital or divisible property. The court may provide that
any distributive award payable over a period of time be
secured by a lien on specific property.

N.C.G.S. § 50-20(e). While we note that the text of this subsection does
not exclude the requiring the use of separate property to satisfy a dis-
tributive award, it does not explicitly allow such a use either. However,
an intent to avoid directly affecting a party’s rights in separate property
can be inferred from the text of section 50-20, which provides only for
“distribution of the marital property and divisible property between
the parties.” N.C.G.S. § 50-20(a) (emphasis added). Our courts cannot
“delete words used” or “insert words not used” in a statute. Lunsford
v. Mills, 367 N.C. 618, 623, 766 S.E.2d 297, 301 (2014). In light of the fact
that the rest of the equitable distribution statute allows for the distri-
bution of only marital and divisible property, it is inconsistent to read
into this subsection the authority for the trial court to order the use of
separate property to satisfy a distributive award, and we decline to do
so today.

As this Court has long observed, only marital property is to be dis-
tributed and separate property is to “remain|[ | unaffected.” McLean, 323
N.C. at 545, 374 S.E.2d. at 378 (emphasis added). Therefore, we con-
clude that trial courts are not permitted to disturb rights in separate
property in making equitable distribution award orders. Here, the trial
court ordered plaintiff to liquidate the Stewart’s Bend Properties “to
pay down the distributive award.” Because this component of the trial
court’s order unquestionably disturbed plaintiff’s rights in her separate
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property, the trial court’s actions amounted to an impermissible distri-
bution of that property. The Court of Appeals’ determination to the con-
trary is overruled.

We acknowledge that where a marriage is in debt, it is difficult to
envision a scenario in which the making of a distributive award will not
affect a party’s separate property in some manner. Nevertheless, within
the confines of N.C.G.S. § 50-20, the trial court in this case was only
permitted to use that debt in calculating the amount of the distributive
award, not to dictate how the debt was to be paid.® Accordingly, we
reverse the Court of Appeals’ holding that the trial court did not err by
issuing a distributive award ordering plaintiff to liquidate the Stewart’s
Bend Properties, and we remand for further proceedings.

Plaintiff further argues, based upon the Court of Appeals’ dissenting
opinion, that the trial court could not exercise jurisdiction over CKE and
Kirby when they were not joined as parties in the equitable distribution
action. The parties stipulated and the trial court found that the Stewart’s
Bend Properties were plaintiff’s separate property on the date of separa-
tion. In light of our holding that the trial court lacked statutory authority
to order disposition of plaintiff’s separate property, it is not necessary to
reach this issue.

In sum, we hold: (1) the Court of Appeals erred in upholding the
trial court’s order directing plaintiff to liquidate her separate property
to pay down the distributive award because it effectively distributed
her separate property and (2) discretionary review of whether N.C.G.S.
§ 50-20 grants corporations standing to seek reimbursement for debts
was improvidently allowed.

Accordingly, we reverse the holding of the Court of Appeals and
remand for further proceedings consistent with this opinion.

REVERSED AND REMANDED IN PART, DISCRETIONARY REVIEW
IMPROVIDENTLY ALLOWED IN PART.

5. This is not intended to modify or limit the ordinary civil contempt power of the
trial court pursuant to N.C.G.S. § 5A-21 should plaintiff fail to comply with the distribution
order. Under that authority, all of plaintiff’s assets may be taken into account when assess-
ing her ability to comply with the order.
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No. 264PA18
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Termination of Parental Rights—failure to make reasonable

progress—direct or indirect factors leading to removal

The Court of Appeals erred by reversing the trial court’s order
terminating respondent-mother’s parental rights pursuant to
N.C.G.S. § 7B-1111(a)(2) for failure to make reasonable progress in
correcting the conditions that led to her daughter’s removal from
her home. “Conditions of removal,” as contemplated by N.C.G.S.
§ 7B-1111(a)(2), includes all of the factors that directly or indirectly
contributed to causing the juvenile’s removal from the parental
home. Where an act of domestic violence and the discovery of an
unexplained bruise on the daughter’s arm led to her removal from
her home, respondent-mother’s failure to make reasonable progress
to comply with her court-ordered case plan—for example, by abus-
ing her Adderall prescription, failing to pass or submit to drug tests,
and failing to complete a neuro-psychological examination or par-
ticipate in therapy—supported the trial court’s termination of her
parental rights.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-

mous decision of the Court of Appeals, 818 S.E.2d 331 (N.C. App. 2018),
reversing and remanding an order terminating parental rights entered
on 8 September 2017 by Judge Caroline S. Burnette in District Court,
Granville County. Heard in the Supreme Court on 28 May 2019 in session
in the State Capitol Building in the City of Raleigh.

Hicks & Wrenn, PLLC, by C. Gill Frazier, 1I, and N. Kyle Hicks
Jor petitioner Granville County Department of Social Services,
and Bell, Davis & Pitt, PA., by Derek M. Bast, Guardian ad Litem
Program attorney for the minor child, appellants.

Edward Eldred Attorney at Law, PLLC, by Edward Eldred, for
respondent-appellee mother.

Elizabeth Kennedy-Gurnee and Jamie Hamlett for North Carolina
Association of Social Services Attorneys, amicus curiae.
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ERVIN, Justice.

The issue before the Court in this case is whether the Court of
Appeals correctly held that the trial court had erred by determining
that the parental rights of respondent-mother Lauren B. in her daughter,
B.0.A.,! were subject to termination pursuant to N.C.G.S. § 7B-1111(a)(2)
on the grounds that respondent-mother had failed to make reasonable
progress in correcting the conditions that led to Bev’s removal from her
home. After careful consideration of the relevant legal authorities in
light of the record evidence, we reverse the Court of Appeals’ decision.

Bev was born to respondent-mother and Harry A.2 on 4 April 2015.
On 9 August 2015, the Butner Department of Public Safety was called to
the family home after respondent-mother sought emergency assistance
to deal with assaultive conduct in which the father was engaging against
her. As a result of this altercation, both parties were placed under arrest.
In view of the fact that Bev was present in the family home at the time of
the disturbance and had a lengthy bruise on her arm, investigating offi-
cers notified the Granville County Department of Social Services about
what had occurred. On 10 August 2015, DSS filed a petition alleging that
Bev was a neglected juvenile because she lived “in an environment inju-
rious to the juvenile’s welfare.” On the same date, Judge Daniel F. Finch
entered an order granting nonsecure custody of Bev to DSS based upon
the fact that Bev had a bruised right arm.

On 20 August 2015, a social worker met with respondent-mother
for the purpose of developing an Out of Home Service Agreement, or
case plan.3 In the resulting case plan, respondent-mother agreed, among
other things, to obtain a mental health assessment; complete domestic
violence counseling and avoid situations involving domestic violence;
complete a parenting class and utilize the skills learned in the class
during visits with the child; remain drug-free; submit to random drug
screenings; participate in weekly substance abuse group therapy meet-
ings; continue to attend medication management sessions; refrain from
engaging in criminal activity; and maintain stable income for at least

1. The juvenile will be referred to throughout the remainder of this opinion as “Bev,”
which is a pseudonym used for ease of reading and to protect the juvenile’s privacy.

2. Bev’s father, Harry A., voluntarily relinquished his parental rights to Bev on
9 November 2016 and is not currently a party to this proceeding.

3. Although the case plan to which respondent-mother and DSS agreed does
not appear in the record, its contents are reflected in a report that DSS submitted on
14 January 2016.
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three months. After a hearing held on 17 and 18 December 2015, Judge
J. Henry Banks entered an order on 12 January 2016, in which he found,
among other things, that the home maintained by Bev’s parents consti-
tuted an “injurious environment”; that respondent-mother was “in ther-
apy for domestic violence, addiction, ADHD/ADD and rape”; and that
respondent-mother was being prescribed medication, and concluded
that Bev was a neglected juvenile as defined in N.C.G.S. § 7B-101(15).
As a result, Judge Banks adjudicated Bev to be a neglected juvenile,
required that Bev remain in DSS custody, permitted respondent-mother
to participate in supervised visitations with Bev on a weekly basis, and
“continue[d] the remainder of the dispositional phase of the hearing”
to allow DSS to modify its dispositional recommendations following an
additional meeting with the parents. On 5 February 2016, Judge Finch
entered a dispositional order in which he ordered that Bev remain in
DSS custody, that the existing visitation arrangements be continued, and
that respondent-mother comply with the provisions of the case plan to
which she had agreed with DSS.

Over the course of the ensuing year, periodic review proceedings
were conducted, each of which resulted in the entry of orders requiring
DSS to attempt to reunify Bev with respondent-mother. After a review
hearing held on 15 December 2016, Judge Carolyn J. Thompson entered
an order on 11 January 2017 discontinuing reunification efforts and
changing Bev’s permanent plan from reunification to adoption. On 24
January 2017, DSS filed a petition seeking to have respondent-mother’s
parental rights in Bev terminated on the grounds that respondent-
mother had neglected Bev and had “willfully left the juvenile in foster
care or placement outside the home for more than 12 months without
showing to the satisfaction of the court that reasonable progress under
the circumstances has been made in correcting those conditions which
led to removal of the juvenile.”

The termination petition came on for hearing before the trial court
on 13 July 2017 and 17 August 2017. On 8 September 2017, the trial court
entered an order in which it found as fact, among other things, that:

9. [Respondent-mother] signed a[ case plan] with [DSS]
on August 20, 2015, but she has not met the terms of
that Agreement.

10. [Respondent-mother] completed a domestic violence
class . . . but has not demonstrated the skills she was to
learn in that. In the last six months, [respondent- mother]
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has called the police on her live-in boyfriend and father of
her new born child.

11. [Respondent-mother] has not remained free of con-
trolled substances, and has continued to test positive for
controlled substances (even during her recent pregnancy).

12. [Respondent-mother] admitted that she does not take
her medications as prescribed and takes her prescriptions,
“when she feels like it[.]”

13. [Respondent-mother] has tested positive for extremely
high levels of amphetamines. . . .

29. [Respondent-mother] was to engage in therapy as
part of her [case plan] and there is no credible evidence
of therapy.

30. [T]here is no credible evidence that [respondent-
mother] is able to protect her child.

31. [Respondent-mother] was to complete a neuro-
psychological examination as part of her [case plan], but
[she] never rescheduled her examination appointment
after having the examination explained to her by the social
worker and the psychologist.

32. [Respondent-mother] declined a visit with the juve-
nile on December 27, 2016 after [DSS] changed the plan to
adoption and ceased reunification efforts.

33. [Respondent-mother| continues to make excuses and
cannot demonstrate what she has learned during her par-
enting classes and continues to shift her focus away from
the juvenile during multiple visitations.

34. [Respondent-mother] exhibits delusional tendencies,
as evidenced by her statement to the court that she “could
pass the Bar today.”

35. [Respondent-mother] has remained hostile and com-
bative to [DSS] and has not completed her [case plan].

36. [Respondent-mother] has not demonstrated an ability
to put her child first.

375
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37. [Respondent-mother] revoked her consent for [DSS]
to have access to her mental health records.

38. [Respondent-mother] continues to make inconsisten[t
statements] regarding her medical diagnosis.

39. [Respondent-mother] has willfully left the minor child
in an out of home placement for more than twelve months
without showing to the satisfaction of the court that rea-
sonable progress under the circumstances has been made
in correcting those conditions which led to the removal of
the juvenile, pursuant to N.C.G.S. §7B-1111(a)(2).

After determining that respondent-mother’s parental rights in Bev were
subject to termination pursuant to N.C.G.S. § 7B-1111(a)(2)* and that
the termination of respondent-mother’s parental rights in Bev would be
in Bev’s best interests, the trial court ordered that respondent-mother’s
parental rights in Bev be terminated. Respondent-mother noted an
appeal to the Court of Appeals from the trial court’s termination order.

In seeking relief from the trial court’s termination order before the
Court of Appeals, respondent-mother argued that the trial court had
erred by terminating her parental rights in Bev pursuant to N.C.G.S.
§ 7B-1111(a)(2) given that the trial court’s findings of fact did not sup-
port its conclusion that she had failed to show reasonable progress in
correcting the conditions that led to Bev’s removal. In re B.O.A., 818
S.E.2d 331, 333 (N.C. Ct. App. 2018). More specifically, respondent-
mother contended that Bev had been removed from the parental home
as the result of concerns relating to domestic violence and the bruising
of Bev’s arm and that the trial court’s findings of fact did not establish
that she had failed to address these concerns. Id.

In reversing the trial court’s termination order, the Court of Appeals
began by determining that a number of the trial court’s findings of fact
lacked sufficient evidentiary support and failed to support its ultimate
conclusion that respondent-mother had failed to correct the domestic
violence-related problems that had led to Bev's removal from respondent-
mother’s home. Id. at 334-36. For example, the Court of Appeals held
with respect to Finding of Fact No. 10 that respondent-mother’s decision
to call the police based upon the abusive conduct of her live-in boyfriend
did not reflect a failure to learn how to address domestic violence-related

4. The trial court did not address the allegation that respondent-mother’s parental
rights in Bev were subject to termination for neglect pursuant to N.C.G.S. § 7B-1111(a)(1)
in its termination order.
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problems given the absence of any evidence tending to show “that the
incident involved violence, force, or any actions constituting domestic
violence under [N.C.G.S. § 50B-1(a)].” Id. at 335. Similarly, the Court of
Appeals held that the trial court had erred in making Finding of Fact
No. 30, which referred to the absence of “credible evidence” tending
to show that respondent-mother was “able to protect her child,” on the
grounds that DSS bore the burden of proving that respondent-mother’s
parental rights in Bev were subject to termination and that “DSS did
not present any evidence to support a conclusion that [r]espondent[-
mother] was not capable of protecting Bev.” Id. at 335. Moreover, the
Court of Appeals determined that the trial court had erred by making
Finding of Fact No. 33, which addressed the extent to which respon-
dent-mother had had difficulty focusing upon the juvenile during her
visits with Bev given that “Bev was not removed from the home due
to [r]espondent’s lack of focus with the child, but rather for domestic
violence between the parents and an unexplained bruise.” Id. at 336.
Finally, after acknowledging that the case plan to which respondent-
mother had agreed with DSS attempted to address issues “pertaining
to substance abuse, medication management, mental health/psychologi-
cal issues, and parenting skills,” the Court of Appeals noted that, since
these concerns were not enunciated “in either the nonsecure custody
order or neglect petition [so as] to put [r]espondent on notice of these
conditions,” such concerns could not be considered as having contrib-
uted to Bev’s removal from respondent-mother’s home for purposes of
N.C.G.S. § 7TB-1111(a)(2) given that “[t]he plain language [of the relevant
statute] states that the court may terminate parental rights if the parent
willfully fails to make reasonable progress ‘in correcting those condi-
tions which led to the removal of the juvenile.” ” Id. (quoting N.C.G.S.
§ 7B-1111(a)(2)). Thus, the Court of Appeals determined that respondent-
mother’s failure to make progress with respect to her substance abuse,
mental health, income, and other problems in the manner enumerated
in the case plan to which she had agreed with DSS was “not relevant in
determining whether grounds exist under [N.C.G.S. §] 7B-1111(a)(2) to
terminate her parental rights for failure to make reasonable progress
to alleviate the conditions that led to Bev's removal.” Id. As a result,
the Court of Appeals reversed the trial court’s termination order. On
5 December 2018, this Court granted DSS’s request for discretionary
review of the Court of Appeals’ decision in this case.

In seeking to persuade us to reverse the Court of Appeals’ decision,
DSS and the Guardian ad Litem argue that the Court of Appeals had
erroneously construed N.C.G.S. §7B-1111(a)(2) in an overly constricted
manner and had, for that reason, defined the “conditions which led to a
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juvenile’s removal” in an excessively narrow way. More specifically, DSS
and the Guardian ad Litem contend that the Court of Appeals’ holding
rests upon the flawed assumption that the conditions of removal for pur-
poses of N.C.G.S. § 7B-1111(a)(2) are limited to those which constituted
the triggering event that led to DSS’s involvement with the family and
which were expressly delineated in the initial abuse and neglect peti-
tion. According to DSS and the Guardian ad Litem, the Court of Appeals
erroneously focused its analysis exclusively upon the issue of whether
respondent-mother had made reasonable progress addressing issues
relating to domestic violence, and had declined to consider respondent-
mother’s substance abuse, mental health, and parenting difficulties, all
of which were, in DSS’s view, properly understood to be among the con-
ditions that led to Bev’s removal from respondent-mother’s home. As a
result, DSS and the Guardian ad Litem contend that the Court of Appeals
erred by refusing to treat respondent-mother’s failure to comply with the
court-ordered case plan to which she had agreed with DSS as relevant to
the issue of whether respondent-mother had failed to make reasonable
progress in correcting the conditions that led to Bev’s removal from the
family home for purposes of N.C.G.S. § 7B-1111(a)(2).

Respondent-mother, on the other hand, asserts that the Court of
Appeals properly interpreted the “clear and unambiguous” language
of N.C.G.S. § 7TB-1111(a)(2) by focusing its analysis upon the issue of
domestic violence, which was the only condition that could have reason-
ably been understood to have resulted in Bev’s removal from the family
home. According to respondent-mother, the relevant statutory language
necessarily refers to nothing more than the event or circumstance that
resulted in the juvenile’s physical removal from the family home. For
that reason, respondent-mother further contends that the conditions of
removal to which reference is made in N.C.G.S. § 7B-1111(a)(2) must
have been known to DSS at the time of the juvenile’s removal and
must have been reflected in the petition that led to the placement of
the juvenile in the custody of some person other than his or her par-
ents. In view of the fact that DSS did not know of any condition, other
than issues relating to domestic violence, that would have led to Bev's
removal from the family home at the time that it filed its initial peti-
tion, the fact that DSS never amended its petition to allege additional
grounds for removal, and the fact that the District Court never specified
additional grounds for removal in any subsequent order, respondent-
mother asserts that the Court of Appeals properly held that the only
conditions that the trial court was entitled to consider in determin-
ing whether respondent-mother’s parental rights in Bev were subject
to termination pursuant N.C.G.S. § 7B-1111(a)(2) were those relating
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to domestic violence and the presence of a bruise on Bev’s arm. Moreover,
even if other conditions, such as substance abuse, are generally related
to the existence of domestic abuse, respondent-mother argues that the
record is devoid of any evidence tending to show that such conditions
played any part in Bev’s removal from respondent-mother’s home in this
case. As a result, respondent-mother asserts that the Court of Appeals
correctly determined that the trial court’s findings failed to support its
conclusion that she had failed to make sufficient progress toward cor-
recting the conditions that led to Bev’s removal from the family home.

Finally, while acknowledging that a trial judge is authorized by
N.C.G.S. § 7B-904(d1)(3) to adopt case plans aimed at addressing the
possible causes of a juvenile’s removal from the family home and
the particular needs of the juvenile’s family, respondent-mother argues
that a parent’s failure to comply with those aspects of a case plan that
do not address the conditions that led to the juvenile’s removal from
the family home are irrelevant to the ground for termination of a par-
ent’s parental rights enunciated in N.C.G.S. § 7B-1111(a)(2). According
to respondent-mother, a parent’s failure to comply with any case plan
provision that is not directly related to domestic violence and the bruise
found upon Bev’s arm might well be relevant to a determination that her
parental rights in Bev were subject to termination for neglect pursuant
to N.C.G.S. § 7B-1111(a)(1), but would not support a determination that
her parental rights in Bev were subject to termination for failure to make
reasonable progress pursuant to N.C.G.S. § 7B-1111(a)(2). As a result,
respondent-mother urges us to uphold the Court of Appeals’ decision in
this case.

According to well-established law, this Court reviews trial court
orders in cases in which a party seeks to have a parent’s parental rights
in a child terminated by determining whether the trial court’s findings
of fact are supported by clear, cogent, and convincing evidence and
whether those findings support the trial court’s conclusions of law. In re
Moore, 306 N.C. 394, 404, 293 S.E.2d 127, 133 (1982). A trial court’s find-
ing of fact that is supported by clear, cogent, and convincing evidence
is deemed conclusive even if the record contains evidence that would
support a contrary finding. Id. at 403-04, 293 S.E.2d at 132.

A termination of parental rights proceeding consists of an adjudica-
tion stage that is followed by a dispositional stage. In re Montgomery, 311
N.C. 101, 110, 316 S.E.2d 246, 252 (1984). At the adjudication stage, the
trial court must “take evidence, find the facts, and . . . adjudicate the exis-
tence or nonexistence of any of the circumstances set forth in [N.C.G.S.
§] 7B-1111 which authorize the termination of parental rights of the
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respondent.” N.C.G.S. § 7B-1109(e); see In re D.H., 232 N.C. App. 217,
219,753 S.E.2d 732, 734 (2014). According to N.C.G.S. § TB-1111(a)(2), a
trial judge may terminate a parent’s parental rights in a child in the event
that it finds that “[t]he parent has willfully left the juvenile in foster care
or placement outside the home for more than 12 months without show-
ing to the satisfaction of the court that reasonable progress under the
circumstances has been made in correcting those conditions which led
to the removal of the juvenile.” N.C.G.S. § 7TB-1111(a)(2). As the Court of
Appeals has consistently held, a finding by the trial court that any one of
the grounds for termination enumerated in N.C.G.S. § 7B-1111(a) exists
is sufficient to support a termination order. See In re C.M.S., 184 N.C.
App. 488,491, 646 S.E.2d 592, 594 (2007) (citing In re Taylor, 97 N.C. App.
57, 64, 387 S.E.2d 230, 233-34 (1990)); see also Moore, 306 N.C. 404, 293
S.E.2d 133 (stating that, “[i]f either of the three grounds aforementioned
is supported by findings of fact based on clear, cogent and convincing
evidence, the order appealed from should be affirmed”). Assuming that
the trial court finds that one or more of the grounds for termination set
out in N.C.G.S. § 7B-1111(a) exist, it must proceed to the dispositional
stage, during which it must “determine whether terminating the parent’s
rights is in the juvenile’s best interest.” N.C.G.S. § 7B-1110; In re Younyg,
346 N.C. 244, 247,485 S.E.2d 612, 615 (1997).

The ultimate issue before us in this case revolves around the man-
ner in which the reference to “those conditions that led to the removal
of the juvenile” contained in N.C.G.S. § 7B-1111(a)(2) should be con-
strued. In construing statutory language, “it is our duty to give effect to
the words actually used in a statute and not to delete words used or
to insert words not used.” Lunsford v. Mills, 367 N.C. 618, 623, 766 S.E.2d
297, 301 (2014) (citing N.C. Dep’t of Corr. v. N.C. Med. Bd., 363 N.C. 189,
201, 675 S.E.2d 641, 649 (2009)). “Legislative intent controls the mean-
ing of a statute,” Brown v. Flowe, 349 N.C. 250, 522, 507 S.E.2d 894, 895
(1998) (quoting Shelton v. Morehead Mem’l Hosp., 318 N.C. 76, 81, 347
S.E.2d 824, 828 (1986)), with the legislative intent to be determined “first
from the plain language of the statute, then from the legislative history,
‘the spirit of the act and what the act seeks to accomplish.’ ” Lenox, Inc.
v. Tolson, 353 N.C. 659, 664, 548 S.E.2d 513, 517 (2001) (quoting Polaroid
Corp. v. Offerman, 349 N.C. 290, 297, 507 S.E.2d 284, 290 (1998)). “When
the language of a statute is clear and without ambiguity, it is the duty of
this Court to give effect to the plain meaning of the statute.” Diaz v. Div.
of Soc. Servs. & Div. of Med. Assistance, N. Carolina Dep’t of Health
& Human Servs., 360 N.C. 384, 387, 628 S.E.2d 1, 3 (2006).

In overturning the trial court’s determination that respondent-
mother’s parental rights in Bev were subject to termination pursuant
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to N.C.G.G. § 7B-1111(a)(2), the Court of Appeals appears to have con-
cluded that the relevant statutory language is “clear and unambiguous”
and can be “implemented according to the plain meaning of its terms.”
B.0O.A., 818 S.E.2d at 336 (quoting Lanvale Properties, LLC v. Cty. of
Cabarrus, 366 N.C. 142, 154, 731 S.E.2d 800, 809 (2012)). However, noth-
ing in the relevant statutory language suggests that the only “conditions
of removal” that are relevant to a determination of whether a particu-
lar parent’s parental rights in a particular child are subject to termina-
tion pursuant to N.C.G.S. § 7B-1111(a)(2) are limited to those which are
explicitly set out in a petition seeking the entry of a nonsecure custody
order or a determination that a particular child is an abused, neglected,
or dependent juvenile. Instead, the relevant statutory language appears
to us to be subject to a number of potentially possible interpretations in
addition to that adopted by the Court of Appeals. For example, the rel-
evant statutory language can easily be read to encompass all of the con-
ditions that led to the child’s removal from the parental home, including
both those inherent in the events immediately surrounding the child’s
removal from the home and any additional underlying factors that con-
tributed to the difficulties that resulted in the child’s removal. A careful
examination of the relevant statutory language in the context of other
related statutory provisions suggests that a more expansive reading of
the reference to “those conditions that led to the removal of the juve-
nile” contained in N.C.G.S. § 7B-1111(a)(2) is the appropriate one.

According to N.C.G.S. § 7B-904(d1)(3), a trial judge has the author-
ity to require the parent of a juvenile who has been adjudicated to be
abused, neglected, or dependent to “[t]ake appropriate steps to remedy
conditions in the home that led to or contributed to the juvenile’s adjudi-
cation or to the court’s decision to remove custody of the juvenile from
the parent, guardian, custodian, or caretaker.” After examining N.C.G.S.
§ 7B-904(d1)(3), we believe that the General Assembly clearly contem-
plated that, in the event that a juvenile is found to have been abused,
neglected, or dependent, the trial judge has the authority to order a
parent to take any step needed to remediate the conditions that “led
to or contributed to” either the juvenile’s adjudication or the decision to
divest the parent of custody. Put another way, the trial judge in an abuse,
neglect, or dependency proceeding has the authority to order a par-
ent to take any step reasonably required to alleviate any condition that
directly or indirectly contributed to causing the juvenile’s removal from
the parental home. In addition, N.C.G.S. §7B-904(d1)(3) authorizes the
trial judge, as he or she gains a better understanding of the relevant fam-
ily dynamic, to modify and update a parent’s case plan in subsequent
review proceedings conducted pursuant to N.C.G.S. § 7B-906.1. Thus, the
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relevant statutory provisions appear to contemplate an ongoing exami-
nation of the circumstances that surrounded the juvenile’s removal
from the home and the steps that need to be taken in order to remediate
both the direct and the indirect underlying causes of the juvenile’s
removal from the parental home, an approach that is simply inconsis-
tent with the one-time determination that is assumed to be appropriate
by the Court of Appeals’ decision in this case. As aresult, in the interests
of remaining consistent with the overall statutory scheme for dealing
with juvenile abuse, neglect, and dependency issues, we conclude that
the “conditions of removal” contemplated by N.C.G.S. § 7B-1111(a)(2)
include all of the factors that directly or indirectly contributed to caus-
ing the juvenile’s removal from the parental home.

In addition to its reliance upon what it believed to be the plain
meaning of the relevant statutory language, the Court of Appeals justi-
fied its decision to overturn the trial court’s termination order on certain
notice-related considerations. In essence, the Court of Appeals held that
the trial court was not entitled to consider certain of the “conditions”
addressed in respondent-mother’s court-approved case plan because
“DSS failed to allege any of these conditions in either the nonsecure cus-
tody order or neglect petition to put [r]Jespondent on notice of these con-
ditions.” B.O.A., 818 S.E.2d at 336. Although a trial court would clearly
err by terminating a parent’s parental rights in a child for failure to make
reasonable progress pursuant to N.C.G.S. § 7B-1111(a)(2) in the event
that this ground for termination had not been alleged in the termination
petition or motion, see In re S.R.G., 195 N.C. App. 79, 83, 671 S.E.2d 47,
50 (2009) (holding that the failure to allege that the parent’s parental
rights were subject to termination pursuant to N.C.G.S. § 7B-1111(a)(2)
deprived the trial court of the right to terminate the parent’s parental
rights on the basis of that statutory ground for termination), no such
error occurred in this case. On the contrary, DSS explicitly alleged that
respondent-mother’s parental rights in Bev were subject to termination
on the grounds

[t]hat the parent has willfully left the juvenile in foster care
or placement outside the home for more than 12 months
without showing to the satisfaction of the court that rea-
sonable progress under the circumstances has been made
in correcting those conditions which led to removal of
the juvenile.

In view of the fact that nothing in the relevant statutory provisions lim-
its the “conditions for removal” to those specified in any initial abuse,
neglect, or dependency petition or any subsequent amendment to that
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petition and the fact that DSS adequately alleged that it was seeking
to terminate respondent-mother’s parental rights in Bev pursuant to
N.C.G.S. § 7B-1111(a)(2), we are not persuaded that the notice-related
concerns expressed by the Court of Appeals justify overturning the trial
court’s termination order.

The broader reading of the relevant statutory language that we
believe to be appropriate is also consistent with the manner in which
those provisions have been applied by our state’s appellate courts in the
past. As an initial matter, we note that N.C.G.S. § 7B-904(d1)(3) has tra-
ditionally been construed very broadly. For example, in In re A.R., 227
N.C. App. 518, 522, 742 S.E.2d 629, 632-33 (2013), the Court of Appeals
upheld a trial court order entered in an abuse and neglect proceeding
requiring the parents to comply with a case plan that instructed them
to obtain substance abuse evaluations, participate in drug screenings,
and comply with the treatment recommendations made by the relevant
medical and mental health professionals despite the fact that the juve-
niles were initially removed from their parents’ home as the result of
domestic violence concerns on the grounds that compliance with these
requirements would “assist respondents in both understanding and
resolving the possible underlying causes of respondents’ domestic vio-
lence issues.” Id. at 520, 522, 742 S.E.2d at 631-33. As a result, the Court
of Appeals has clearly recognized that the trial court’s authority to adopt
a case plan pursuant to N.C.G.S. § 7B-904(d1)(3) is sufficiently broad to
permit rectification of both the immediate cause of the need for govern-
mental intervention into the family’s life and the conditions that contrib-
uted in a more indirect way to that need for governmental intervention.

In addition, the Court of Appeals has treated parental compliance
with a broadly drafted case plan as pertinent to the inquiry required by
N.C.G.S. § 7B-1111(a)(2). For example, in In re J.G.B., 177 N.C. App.
375, 380-81, 628 S.E.2d 450, 455 (2006), the Court of Appeals upheld the
trial court’s decision to consider a mother’s failure to make reasonable
progress toward compliance with her case plan in determining whether
her parental rights were subject to termination pursuant to N.C.G.S.
§ 7B-1111(a)(2) even though that case plan addressed issues beyond
those that immediately led to the juvenile’s removal from the family
home. After noting that the order placing the juveniles in nonsecure cus-
tody stated that “there was a reasonable factual basis to believe that
[the child] was ‘exposed to a substantial risk of physical injury or sexual
abuse because the parent, guardian, or custodian . . . failed to provide,
or is unable to provide, adequate supervision or protection’ ” and that
the provisions of the mother’s case plan required her to maintain stable
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employment, obtain and maintain safe housing, provide medical care
for the juvenile, attend weekly visitations, and demonstrate appropriate
parenting skills, id. at 377-78, 628 S.E.2d at 452-53, the trial court found
that, even though the mother had visited with the juvenile on numerous
occasions, she had maintained employment only for a short period of
time, had failed to maintain sustainable housing arrangements, and had
attended some, but not all, of the juvenile’s medical appointments. Id.
at 380, 628 S.E.2d at 455. Based upon these and other findings, the trial
court determined that, “[a]lthough the [mother] has made some prog-
ress toward her case plan goals, the amount of progress she has made
is not reasonable under the circumstances and in fact, she has not com-
pleted any of her case plan goals,” id. at 380-81, 628 S.E.2d at 455, and
concluded that the mother’s parental rights in the child were subject to
termination on the grounds of both neglect, N.C.G.S. § 7B-1111(a)(1),
and failure to make reasonable progress in correcting the conditions that
led to the child’s removal from the parental home pursuant to N.C.G.S.
§ 7TB-1111(a)(2). Id. at 381, 628 S.E.2d at 455. Had the Court of Appeals,
in the course of deciding In re J.G.B., construed N.C.G.S. § 7B-1111(a)(2)
consistently with the approach adopted by the Court of Appeals in this
case, it would likely have reversed, rather than affirmed, the trial court
order at issue in that case.

A careful review of relevant decisions by both the Court of Appeals
and this Court, see D.L.W., 368 N.C. at 845, 788 S.E.2d at 168 (holding
that a trial court could correctly determine that a parent whose chil-
dren had been removed from the family home because of domestic
violence and a failure to provide adequate housing and meet the chil-
dren’s minimal needs were subject to termination pursuant to N.C.G.S.
§ 7TB-1111(a)(2) based, in part, upon the parent’s failure to comply with
a case plan provision ordering the parent to create a budgeting plan),
reflects a consistent judicial recognition that parental compliance with a
judicially adopted case plan is relevant in determining whether grounds
for termination exist pursuant to N.C.G.S. § 7B-1111(a)(2) even when
there is no direct and immediate relationship between the conditions
addressed in the case plan and the circumstances that led to the initial
governmental intervention into the family’s life, as long as the objectives
sought to be achieved by the case plan provision in question address
issues that contributed to causing the problematic circumstances that
led to the juvenile’s removal from the parental home. The adoption of a
contrary approach would amount to turning a blind eye to the practical
reality that a child’s removal from the parental home is rarely the result
of a single, specific incident and is, instead, typically caused by the con-
fluence of multiple factors, some of which are immediately apparent
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and some of which only become apparent in light of further investiga-
tion. A restrictive construction of the relevant provisions of N.C.G.S.
§ 7B-1111(a)(2) of the type adopted by the Court of Appeals in this case
would fail to recognize the complexity of the issues that must frequently
be resolved in abuse, neglect, and dependency cases and would unduly
handicap our trial courts in their efforts to rectify the effects of abuse,
neglect, and dependency.

We do not, of course, wish to be understood as holding that a trial
judge’s authority to adopt a case plan pursuant to N.C.G.S. § 7B-904(d1)(3)
is unlimited or that the reference to the “conditions of removal” con-
tained in N.C.G.S. § 7B-1111(a)(2) has no meaning whatsoever.? Instead,
a trial judge should refrain from finding that a parent has failed to make
“reasonable progress . . . in correcting those conditions which led to the
removal of the juvenile” simply because of his or her “failure to fully
satisfy all elements of the case plan goals.” In re J.S.L., 177 N.C. App.
151, 163, 628 S.E.2d 387, 394 (2006). On the other hand, a trial court has
ample authority to determine that a parent’s “extremely limited prog-
ress” in correcting the conditions leading to removal adequately sup-
ports a determination that a parent’s parental rights in a particular child
are subject to termination pursuant to N.C.G.S. § 7B-1111(a)(2); see, e.g.,
In re S.N., 194 N.C. App. 142, 149, 669 S.E.2d 55, 60 (2008), aff’d, 363
N.C. 368, 677 S.E.2d 455 (2009) (upholding the termination of a mother’s
parental rights in a child pursuant to N.C.G.S. § 7B-1111(a)(2) given that
the mother only made limited progress in correcting the conditions that
led to the child’s removal from her home and made no attempt to regain
custody of her children until after she became at risk of losing them). As
a result, as long as a particular case plan provision addresses an issue
that, directly or indirectly, contributed to causing the juvenile’s removal
from the parental home, the extent to which a parent has reasonably
complied with that case plan provision is, at minimum, relevant to the
determination of whether that parent’s parental rights in his or her child
are subject to termination for failure to make reasonable progress pur-
suant to N.C.G.S. § 7B-1111(a)(2).

A careful review of the record satisfies us that the necessary nexus
between the components of the court-approved case plan with which
respondent-mother failed to comply and the “conditions which led to
[Bev’s] removal” from the parental home exists in this case. Admittedly,

5. For example, requiring a parent with no history of substance abuse and whose
alleged parenting deficiencies do not appear to be drug-related to submit to random drug
screening or to submit to drug treatment might well exceed allowable grounds.
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the triggering event that led to Bev’s placement in DSS custody was an
act of domestic violence and the discovery of an unexplained bruise
located on Bev’s arm. However, a careful examination of the record
clearly reflects that a much broader list of concerns contributed to
causing the events that directly and immediately contributed to Bev’s
adjudication as a neglected juvenile and her removal from the parental
home. In the initial adjudication order, Judge Banks found that respon-
dent-mother was “currently in therapy for domestic violence, addic-
tion, ADHD/ADD and rape and is prescribed medication” and that the
entry of a dispositional order should be continued until DSS had had an
opportunity “to further modify its recommendations after a CFT meet-
ing with” the parents. Similarly, Judge Finch found in the subsequent
dispositional order that “there continue| ] to be concerns with substance
abuse, domestic violence and visitations.” A report submitted by DSS
that was accepted into the record at the adjudication hearing indicates,
among other things, that respondent-mother was “in a substance abuse
program for which she is taking Suboxone,” that respondent-mother
“was extremely disruptive with [ ] extensive crying and interrupt-
ing others” during a meeting involving DSS personnel and others, that
respondent-mother admitted that she suffered from ADHD, that one
of the individuals who initially provided domestic violence services to
respondent-mother recommended that respondent-mother receive out-
patient therapy, and that respondent-mother had previously been diag-
nosed as suffering from severe ADHD, post-traumatic stress disorder,
and borderline intellectual functioning. Moreover, a report that was sub-
mitted by DSS and accepted into the record at the dispositional hearing
indicates that respondent-mother was receiving treatment for anxiety
and depressed mood, that respondent-mother had been diagnosed as
suffering from post-traumatic stress disorder, that respondent-mother
was not complying with the requirements of her Suboxone regimen,
and that respondent-mother became angry and acted out with regularity
during her dealings with DSS personnel and others. Finally, respondent-
mother voluntarily agreed upon a case plan with DSS and never con-
tended prior to the termination hearing that its components did not
address issues that contributed to causing the conditions that led to
Bev’s removal from her home.

The various reports and orders contained in the record reflect an
early recognition of the fact that a complex series of interrelated factors
contributed to causing the conditions that led to Bev’s removal from
respondent-mother’s home. There is widespread recognition that post-
traumatic stress disorder can result from domestic violence. Similarly,
common sense indicates that certain mental disorders and unaddressed
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substance abuse problems can make an individual more susceptible to
domestic violence. Thus, the history shown in these reports and orders
reveals the existence of a sufficient nexus between the conditions that
led to Bev’s removal from respondent-mother’s home and the provisions
of the court-ordered case plan relating to respondent-mother’s mental
health issues, substance abuse treatment, and medication management
problems. As a result, we are fully satisfied that the trial court had an
adequate basis for finding the required relationship between the com-
ponents of respondent-mother’s case plan and the “conditions that led
to [Bev’s] removal” from respondent-mother’s home for purposes of
N.C.G.S. § 7B-1111(a)(2) existed in this case.

The trial court’s termination order contained multiple findings of fact
detailing respondent-mother’s failure to comply with numerous com-
ponents of her court-ordered case plan. Although respondent-mother
challenged a number of the trial court’s findings of fact as lacking in suf-
ficient evidentiary support, the record provides ample justification for
the trial court’s determination that respondent-mother had entered into
ajudicially approved case plan with DSS and “ha[d] not met the terms of
that [a]greement.” Among other things, the trial court found “ample evi-
dence that [respondent-mother had] abuse[d] her Adderall prescription”
and had “admitted that she does not take her medications as prescribed
and takes her prescriptions, ‘when she feels like it.” ” In addition, the
trial court made findings of fact concerning respondent-mother’s fail-
ure to pass random drug tests or failure to submit to drug tests and to
refrain from using illegal substances. In addition, the trial court found
that respondent-mother had failed to complete the required neuro-
psychological examination or to participate in required therapy ses-
sions. Similarly, the trial court found that respondent-mother was unable
to “demonstrate what she has learned during her parenting classes and
continue[d] to shift her focus away from the juvenile during multiple vis-
itations.” A careful review of these unchallenged findings of fact satisfies
us that respondent-mother failed to comply with all but the most mini-
mal requirements of her court-ordered case plan and that the limited
progress that she did make cannot be fairly described as reasonable.
As a result, we conclude that the trial court’s unchallenged findings of
fact amply demonstrate that respondent-mother’s parental rights were
subject to termination for failing to make reasonable progress toward
correcting the conditions that resulted in Bev’s removal from the family
home pursuant to N.C.G.S. § 7B-1111(a)(2).

Thus, we hold that the trial court’s unchallenged findings of fact,
including those regarding respondent’s failure to comply with the
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provisions of her court-ordered case plan, adequately supported the trial
court’s conclusion that respondent-mother willfully left Bev in DSS cus-
tody for a period of twelve months without making reasonable progress
toward correcting the conditions that led to Bev’s removal from respon-
dent-mother’s home and that the Court of Appeals erred by reaching a
contrary result. As a result, we reverse the Court of Appeals’ decision in
this case.

REVERSED.

IN THE MATTER OF E.H.P. AND K.L.P.

No. 70A19
Filed 16 August 2019

Termination of Parental Rights—willful abandonment—due con-
sideration of dispositional factors

Sufficient evidence existed to support the termination of
respondent’s parental rights based upon the willful abandonment
and willful failure to pay child support. The trial court did not abuse
its discretion in determining that termination would be in the chil-
dren’s best interests.

Appeal pursuant to N.C.G.S. § 7B-1001(al)(1) from orders entered
on 14 January 2019 by Judge Monica Leslie in District Court, Graham
County. This matter was calendared for argument in the Supreme
Court on 1 August 2019 but determined on the record and briefs with-
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of
Appellate Procedure.

No brief for petitioner-appellee mother.

Wendy C. Sotolongo, Parent Defender, by Annick Lenoir-Peek,
Deputy Parent Defender, for respondent-appellant father.

DAVIS, Justice.

This case involves a termination of parental rights proceeding
initiated by petitioner-mother (petitioner) against respondent-father
(respondent). In this appeal, we consider whether the trial court erred
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by terminating respondent’s parental rights based upon the grounds of
willful abandonment and willful failure to pay child support. Because
we conclude that sufficient evidence existed to support the termination
of respondent’s parental rights on the basis of willful abandonment and
that the trial court did not abuse its discretion in determining that ter-
mination of respondent’s parental rights would be in the children’s best
interests, we affirm the trial court’s orders.

Factual and Procedural Background

Petitioner and respondent were married in 2007 and had two daugh-
ters together. Kelly and Emily (the children) were born in 2006 and 2009,
respectively.! The parties separated in 2012.

In August 2013, petitioner filed a motion for temporary emergency
custody of the children. In the Temporary Custody Judgment entered
in District Court, Graham County on 17 December 2013, petitioner was
awarded sole temporary custody of the children “until such time as this
matter is resolved by the Court through a permanent custody hearing.”
The Temporary Custody Judgment contained the following pertinent
findings of fact:

5. [Respondent] did not appear for the hearing of this
matter and has never filed any form of responsive
pleading, motion, or other such documentation in
response to [petitioner’s] Complaint.

6. The CourttakesJudicialnotice...thatthe [respondent]
was in fact validly served and provided Notice of this
hearing by the Sheriff of Loudon County, Tennessee,
where [respondent] had been incarcerated.

9. Throughout the relationship of the parties, the
[respondent] committed numerous acts of domestic
violence against the [petitioner].

10. The parties separated on July 23, 2012 due to the
[respondent’s] drug addiction and a series of acts of
domestic violence by the [respondent] . . . against
the [petitioner] wherein the [respondent] choked the
[petitioner] and hit her in the face with his elbow

1. Pseudonyms are used throughout this opinion to protect the identities of the
minor children.
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causing bruising and a laceration to the person of
the [petitioner].

11. The minor children of the parties were present while
the [respondent] engaged in the acts of violence
against the [petitioner].

14. The [respondent] is addicted to methamphetamine
and currently has charges pending against him in
the State of North Carolina and Tennessee for lar-
ceny, assault on a female by strangulation, and drug
related charges.

The Temporary Custody Judgment further provided that respon-
dent “shall have no contact with the minor children until allowed such
by further Order of this Court.” Respondent never filed any motions
seeking to alter the custody arrangement set forth in the Temporary
Custody Judgment.

On 25 June 2018, petitioner filed petitions seeking to terminate
respondent’s parental rights to both children on the grounds of will-
ful failure to pay child support and willful abandonment pursuant to
N.C.G.S. § 7B-1111(a)(4) and (7), respectively. Petitioner alleged that
respondent had willfully failed to pay child support for a continuous
period of six months immediately preceding the filing of the petitions.
She further alleged that respondent had neither attempted to see or
communicate with the children during the six years preceding the filing
of the petitions nor sent the children any cards or presents during that
time period.

Respondent was served with the petitions at the Sampson County
Correctional Institution in Clinton, North Carolina, where he had been
incarcerated since January 2018 and was serving an eight-month sen-
tence for violating his probation. On 17 July 2018, he filed answers to
the petitions in which he denied that grounds existed to terminate his
parental rights.

A hearing was held on the petitions to terminate respondent’s paren-
tal rights in District Court, Graham County on 17 October 2018 before
the Honorable Monica Leslie. At the hearing, the trial court received tes-
timony from petitioner, respondent, the children’s stepfather, the guard-
ian ad litem for each child, and respondent’s brother.

At the conclusion of the hearing, the trial court informed the par-
ties that it was terminating respondent’s parental rights to both children
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on the ground of willful abandonment. The court stated as follows with
regard to the ground of willful failure to pay child support:

[TThere was not a child support order introduced
as evidence nor was there any payment schedule or any
evidence of when payments were made that were intro-
duced to the Court, and the Court isn’t able to determine
what, if any, payments have or have not been made within
the past six months . . . prior to the filing of the petition.

Based on the high standard of proof and the lack of evi-
dence about either an order or what payments have
been made, the Court does not find by clear, cogent, and
convincing evidence the nonsupport ground. However,
the Court, having found one ground for termination of
parental rights, will move on to the dispositional phase
of the proceeding.

On 14 January 2019, the trial court entered adjudication and dis-
position orders as to each juvenile terminating respondent’s parental
rights. However, contrary to the statements made by the court at the
17 October hearing in announcing its ruling, the court’s written orders
stated that sufficient evidence existed to support termination based
upon both grounds alleged in the petitions. Respondent gave timely
notice of appeal to this Court pursuant to N.C.G.S. § 7B-1001(al)(1).2

Analysis

On appeal, respondent argues that the trial court erred by both find-
ing that grounds existed to terminate his parental rights to the children
and concluding that the termination of his parental rights was in the
children’s best interests. We disagree.

Our Juvenile Code sets forth a two-step process for the termination
of parental rights. At the adjudication stage, the petitioner bears the bur-
den of proving by clear, cogent, and convincing evidence that grounds
exist for termination pursuant to section 7B-1111 of the General Statutes.
N.C.G.S. 